Mo HawemMy MHEeHWIo, XeHLMHaM HeobxoauMmo 6ornee akTUBHO 3ally-
LaTb CBOM TPyOOBble NpaBa, He 60sATbCA 06pallaTbCs B OpraHbl NPoKypaTy-
pbl, TOCYOapCTBEHHYH WHCMEKUMIO Tpyda, Cyd, He ChewuTb nucaTb
3asiBneHns 06 yBOfbHEHMM MO COBCTBEHHOMY XEenaHuto, ecrin K 3ToMy npu-
HyxaaeT pabotogaTenb, a Npexae BCero NPoKOHCYbTUPOBATLCS Y creuma-
NMCTOB NO TPYAOBOMY MpaBy, yaensTb Oonblue BpeMeHW npaBoBOMY
NPOCBELLEHNIO rpaxkaaH B cdepe TPydoBOro 3akoHodaTenbCcTBa, 3aliuTe mx
npas.
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M. A. lLladpoe, K. A. lNyceliHoga

Ocob6eHHOCTU NPaBOBOIro perynupoBaHusa 6aHKpOTCTBa rpaxaaH
B Poccumnckomn degepauun

C 01 oktabpa 2015 r. peanuayeTcs Ha NpakTuUKe MOpSLOK NPU3HAHUSA
AOIMKHUKa-rpaxgaHnHa 6aHKpOTOM Ha oCHoBaHuUM PenepanbHOro 3akoHa oT
29 pekabpst 2014 r. Ne 476—d3 «O BHeceHun nameHeHnn B 3 «O HecocTo-
ATENbHOCTUN (6aHKPOTCTBE)» U OTAENbHbIE 3aKoHoAaTeNbHble akTbl PP B va-
CTU perynupoBaHns peadbunutauuoHHbIX npouenyp, MNPUMEHSIEMbIX B
OTHOWEHUN rpaxaaHuHa OofmkHuka» [3], deoepanbHOro 3akoHa OT
29.06.2015 Ne 154-d3 «O6 yperynmpoBaHMM OoCOBEHHOCTEN HECOCTOSATESb-
HocTu (6aHkpoTcTBa) Ha Tepputopuax Pecnybnukm Kpbim n ropoga dege-
panbHOro 3Ha4vyeHusi CeBacTonosnss 1 0 BHECEHUU U3MEHEHUN B OTAESbHbIE
3aKkoHogaTenbHble akTbl Poccuickon ®epepaumny» [4].

HeobxoanmMocCTb NMPUHATUSA yKa3aHHOW npoueaypbl onNpeaensieTcss Tem,
YTO rpakgaHwH HepeaKo CTaHOBUTCS HECNOCOOHbLIM yAOBMETBOPATL Tpebo-
BaHUA KpeanTOpOoB MO B3ATbIM Ha cebda obsa3aTenbcrBam, B 9TOM CBSA3U npa-
Buna o notpebutenbckom OaHKpPOTCTBE MpeaHas3HayeHbl rlaBHbIM 06pa3om
Ans co3gaHna YCroBUIW nogaepXkm noTpebuTtenbCckoro Kkpegurta, Bo3palle-
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HUA rpaXkgaHWHa K akTUBHOW OKOHOMUYECKOM XXWU3HW, B 4aCTHOCTU, MyTeM
ocBObOOXOeHUA ero oT AOJSIroB.

BaXXHO OTMETUTb, YTO BO3MOXHOCTb MPU3HAHUS BGaHKpoTaMu rpaxaaH
npedycMOTpeHa 3akoHOOAaTeNbCTBOM OOSbLUIMHCTBA 3apybexHbIX CTpaH WU
paccmaTpuBaeTcs Kak 6naro ana 4obpocoBECTHbIX AOMKHUKOB, NO3BOMSAS UM
ocBoboAUTLCA OT OO0MroB, NpPeaocTaBMB ANl pacyeTa C Kpeautopamu cBoe
nmyiectso [9,c. 4].

[NpencraBnseTcs, YTO rMaBHOW NPenoOChISTIKOW JieranbHOro 3akpernneHus
N BBEOEHNSA B OEWNCTBME MHCTUTYTa BaHKpOTCTBa rpaxaaHnHa B Poccumnckomn
degepaunmn nocnyxumna coumanbHas Hanps»KeHHOCTb B oOLLlecTBe, CBA3aH-
Hasi C arpecCuUBHON OEATENbHOCTLI KOSNEKTOPCKNX OpraHn3aumnm B OTHOLLE-
HUM rpaxgaH — [OOSMKHUKOB, a Takke He3ad(eKTUBHOCTb OeATENbHOCTU
CnyX6bl cyaebHbIX NPUCTaBOB B paMKax UCMNOSTHUTENbHOIO NPOU3BOACTBA MO
B3bICKAHUIO 3aJ0/MKEHHOCTMW.

Ha ocHoBaHMK BbILLEN3TOXKEHHOIO MOXHO C YBEPEHHOCTbLIO CKasaTb, YTO
WHCTUTYT OaHKPOTCTBA rpaxdaH CTAHOBWUTCS HEOTbEMIIEMOM 4acCTbl POC-
CUNCKOro 3akoHOoOaTenbCTBa, NPUHATME KOTOPOro BrnosiHe o6ocHOBaHO, OA-
HaKo O4YEBWAHO, YTO pa3BUTUE M COBEPLUEHCTBOBAHME paccMaTpuBaeMoro
MHCTUTYTa TPEBYIOT CUCTEMHOIO OCMbICNEHUS U N3yYyeHns. oaTomy npaso-
Bble Npobrembl, CBA3aHHble C MHCTUTYTOM OaHKpoTCTBa (pU3nyecknx nuy,
aKTyanbHbl N B HaCTOsILLLee BpPeEMS, UX UCCeaoBaHUSMU 3aHUMalOTCS npea-
CTaBUTESIM COBPEMEHHOW JOKTPUHBLI N KOPUANYECKOW NpaKTuKn [7; 8].

PaccmoTprM OCHOBHbIE MONOXEHUA 3akoHOoAaTenbCcTBa O BaHKPOTCTBE
rpaxkgaH.

BaHKpoTCTBO rpaxaaH perynupyetcsa naparpadgom 1 rm. X degepanbHo-
ro 3akoHa ot 26 oktadpa 2002 r Ne 127 —d3 «O HecocToATENBHOCTU (DaHK-
poTcTBe)»[2] (oanee — 3akoH O OaAHKPOTCTBE), KOTOPbIN Ha3biBaeTCSH
«PecTpyKkTypmnsaumnsa gONroB rpaxgaHnHa v peanusauma MMyLLecTBa rpaxja-
HUHa», a NpPU OTCYTCTBUM cneumarbHbiX NpaBus, pernameHTUpPYOLWNX OCOo-
OeHHOCTM BaHKPOTCTBA 3TOM KaTeropum LOSHKHUKOB, — [TI. =1, VI, VI,
naparpadom 7 rn. IX v naparpadom 2 rn. Xl| 3akoHa.

[ena o 6aHKpOTCTBE rpaXkaaH, B TOM YnUChe NHaMBMayasrbHbIX npeanpu-
HMMaTEeNen, paccMaTpmMBaloTCs apbuTpaxkHbIM CygoM Mo npaswunam, npeay-
CMOTPEHHbIM  ApOuUTpaXkHbIM  MNpoLeccyanbHbIM  kogekcom Poccunckon
depepaunu [1] (aanee — AlNK P®), c ocobeHHOCTAMK, yCcTaHOBNEHHbIMN 3a-
KOHOM 0 BGaHkpoTtcTtee (n. 1 cT. 6, n. 1 cT. 32 3akoHa n 4. 1 c1. 223 AlK PO),
KOTOPLIA B CUCTEME MNPaBOBOr0 peryrimpoBaHusi HECOCTOATENbHOCTU (DaHK-
POTCTBA) YYACTHUKOB rpaKaaHCKOro (MMyLLEeCTBEHHOro) obopoTa SABnseTcs
cneumanbHbIM.

Ocoboe mecTo nNpu NPUMEHEHNN HOPM, CBSI3aHHbIX C NpoLeaypon GaHk-
poTcTBa domanyeckoro nuua, umeet [loctaHoBneHne lNneHyma BepxoBHOro
cyoa P® ot 13.10.2015 Ne 45 «O HekoTopbIX BONpocax, CBsi3aHHbIX C BBeae-
HMEM B AenCTBMe npoueayp, NpUMeHsieMbIX B Aenax O HECOCTOATENbHOCTU
(6aHkpoTCcTBE) rpaxagaH» [5], KOTOpbIM OTYACTU YCTPaHEHbl HEKOTOPbLIE MPO-
BrnemMbl peannsaummn ykasaHHOM nNpouenypsbl.
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B ocHoBaHuMe BaHKpOTCTBa rpaxaaH NofioXXeH KpUTepuin HennaTéxecno-
cobHocTu. Ecnu B xoae cyaebHoro pasdbupaTtenbctsa no geny o 6aHKpoTcTBE
rpaxxgaHvHa He [oKas3aHO MHOe, OOJDKHWUK NPU3HaeTcs He CrnocOoOHbIM yao-
BNeTBOPsSATb TpeboBaHUS KpeanuTopoB MO AEHEXHbIM 0bA3aTenbCcTBam, ecnu
ero 3aJ0/MKEHHOCTb eCNnun ero 3aJ0/MKEHHOCTb Nnepes Kpeantopamm B Cymme
coctaBnsieT He meHee 500 TbIC. p. U yKasaHHble TpeboBaHNA HE MCNOSHSA-
NINCb B TEYEHME TPEX MEeCSLEB. YKasaHHble NMPU3HaKku ABNAKTCS OCHOBAHNEM
MaTepuanbHO MNPaBOBOro xapakrtepa Ana obpalleHuss B cyd O NpuU3HaHUu
rpaxgaHmHa 6aHKpOTOM M BO3BYXOEHUM NPOM3BOACTBA NO AeNy O ero 6aHk-
potcTtee [9, c. 4]. OTcyTCTBME AaHHbIX YCNOBUN SABNSETCA OCHOBAHMEM SIS
OTKa3a B BO30YyX4eHUN paccMaTpmBaemMoro npomsBoacTBa [6].

MooBeAOMCTBEHHOCTb YKasaHHbIX pas3bupartenibCTB OTHeceHa K aesd-
TeNbHOCTN apbUTpaxHbIX Cy0B, B 3TOM CBA3M BO3OY>XaaTb NPON3BOLCTBO MO
aeny o 6aHKpOTCTBE rpaXkgaHnHa HeobxoaMmo Yepes cyd Mo MeCTy XuUternb-
cTBa nuua, npmnsHasaemoro 6aHkpoToM. HMumMmMpoBaTb npoueaypy 6aHkpoT-
CTBa rpaxngaHuHa MOXEeT He TONbKO caM rpaxngaHwH, npu3HaBaeMbli
BaHKPOTOM, HO U KpeauTopbl N YNOMHOMOYEHHbIE OpraHbl (HanoroBbln Op-
raH). K obszartenbHbiM TpeboBaHMAM Npu nogade MCKOBOrO 3asiBIEHNE KOH-
KYPCHbIM KpeauTOpOM SIBISIETCA HanuMuue pelleHusl cyda, BCTYnMBLUErO B
3aKOHHYKO CuUMy, 3a WCKINIYEHUS CcryyaeB, MPeayCMOTPEHHbIX 3aKOHOM
(Hanpumep, TpebosaHna 06 ynnate oba3aTenbHbIX NaTexen).

[eno o 6aHKpOTCTBE rpaxgaHnHa Takke MOXeT ObiTb BO36YyXAeHO Mo-
cne ero cmeptM unm obbaBneHna ero ymepwum. lNpaBa n o06s3aHHOCTU
rpaxgaHvHa B gene o ero 6aHKpOTCTBE B Cryvyae ero cMeptun unm obbasne-
HUS1 €ero yMepLUMM OCYLLECTBIISAOT HaCnegHUKN rpaXaaHuHa, a go ux onpe-
AeneHnst — UCMONHUTENb 3aBewaHns UNM HOTapuyc Mo MECTY OTKpbITUS
Hacneactea. B aTom crnyyae nognexut NPpUMEHEHUI0 UCKIIYUTESNIbHO Npo-
ueaypa peanusaumm MMyLLECTBA.

10 MHEHMIO HEKOTOPbIX YYEHbIX, NTaKOHUYHOCTb MOSMOXEHU O BaHKPOT-
CTBE rpaxjaHuHa B Criydae ero CMepTu He MNPOsSICHAET psiq BOMPOCOB, B
4YaCTHOCTK, O Nnuax, UMerLwmx npasa Ha obsasatenbHow gonto (cT. 1149 TK
P®) [9, c. 4]. o HaweMy MHEHUIO, YKa3aHHble Nnua AOMMKHbI MPUBIEKATbCA B
KauyecTBe NpUBUIENMPOBAHHbBIX KPEeAUTOPOB.

[Mpn BO36YXaeHUM gena o 6aHKpPOTCTBE rpaxgaHuHa 3asBuTenb 06s3aH
NpeanoXmnTb camoperynupyemyro opraHu3auunio yrnpasnsarowmx, Kotopas ua
4yucna CBOMX YSIEHOB NpeocTaBfiseT KaHaugaTtypy apouTtpaxHoro ynpasns-
toLero.

[Mpn paccmoTpeHun gena o 6aHKPOTCTBE rpaKaaHuHa, B TOM YUCIE WH-
AVBUAYanbHOro npegnpuHuMaTend, NPUMEHSOTCS Npoueaypbl: pecTpyKTy-
pusauma OOMroB rpaXgaHuHa, peanusauusi UMyLLecTBa rpaxaaHuHa,
MMUPOBOE CorfalleHue.

B cnyyae npusHaHusa rpaxgaHnHa 6aHKpOTOM OH aBTOMaTUYeCKM nuLla-
eTCA npaBa CaMOCTOATENbHO CcoBepllaTbh Kakue-nmbo caenku, OTKpbiBaTb
UNn 3akpbiBaTb cyeTa B BaHkax, Takke OH OyaeT NvweH BO3MOXHOCTU Bbl-
exaTb 3a rpaHuly U B Te4YeHue Tpex NeT He MOXET 3aHMMaTb AOJHKHOCTU B
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opraHax ynpaBfieHUs1 IpUANYECKOro nuua, MHbiIM obpasom yyacTBoBaTb B
ynpaBneHnn puanyeckum nuuom. B paBHOM mepe B TedeHue NATU NeT C
AaTtbl NPU3HaHUSA rpaxgaHnHa 6aHKPOTOM OH He BripaBe NpuHUMaThb Ha cebs
obda3aTenbCcTBa NO KpeauTHbIM goroBopaM 6e3 ykaszaHus Ha pakT CBOero
BaHKPOTCTBA, TaKKe MOBTOPHO HE MOXET ObITb BO3OY)XAEHO Aeno o 6aHKpoT-
CTBE MO 3adABMNEHMI0 3TOro rpaxgaHuHa. A B criyd4ae NoBTOPHOrO NMpU3HaHUS
rpaxgaHvHa GaHKpPOTOM B TeyeHue 3TOro nepumoga Mno 3asiBAEHUKD OpYyroro
Kpeautopa npaBuio O0CBODOXAEHUSA rpaxgaHnHa oT obA3aTenbCTB HE Mpu-
MEHSIETCH, M MNOCre 3aBeplleHuMsa peanu3auum umyuwectsa rpaxgaHuHa
6aHKPOTOM Ha HeydoBrEeTBOPEHHbIE TpeboBaHUA KpeauTOpOB CyAOM Bblaa-
IOTCS1 UICMONHUTENbHbIE NIUCTLI.

Ha ocHoBaHWM NpoBeOEHHOrO UCCNeaoBaHUS MOXHO KOHCTaTUpOBaTb,
YTO BBELEHME B OENCTBME MOSNOXKEHUA O OaAHKPOTCTBE (PU3MYECKUX NULL
HeoOXOAMMO OUEHUTb C MOSNIOXUTENBHON CTOPOHLI. Y [0BpOCOBECTHBLIX
AOIMKHMKOB MOSIBNSETCA BO3MOXHOCTb OCBOOOAMTBLCA OT OONroBbiX 0653a-
TENbLCTB NyTEM NPeAoCTaBfiEHNA Afsl pacdeTa C KpeauTopamu CBOEro NUMy-
LLEeCTBO, a Takke npenocTaBrieHUs BO3MOXHOCTU YTBEPXOEHUA NMnaHa ans
PECTPYKTYpU3aLmn OOSIroB C Lenbio 3{eKTMBHOIro noralleHust gonra.
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