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N3yYeHHbIMN B Hallen CTpaHe.

BmecTe c TeM, Ha npakTuke, 0co-

GeHHO B ycnoBusix MHaHCOBOrO
Kpuanca, aHHble BONpockl TpebyoT NpucTanbHOro
BHVMMaHMUs1, KaK CO CTOPOHbI YYEHbIX, TaK 1 CO CTOPO-
Hbl NpaBonNpuMeHuTenen. Bot noyemy Halle BHUMa-
Hve npuenekaeT onbIT CLUA, KOTOpbIV NoA pasnuny-
HbIMW Yrnamun 3peHust uccriefyeTcst POCCUNCKUMM
yyeHbimu [3; C. 104-177]. CLUA oTHocHTCS K cucTe-
Me 6aHKpOTCTBa, OPUEHTUPOBAHHOW Ha AOITKHMKA.
HecMoTpsi Ha TO, YTO NOcCnefHUE U3MEHEHMWS B
3akoHofarenbcTBe Poccum o 6aHKpoTCTBE, B OCHOB-
HOM, 3aTparMBaloT MHTEPECHI KPEAUTOPOB, amepu-
KaHCKMWI OMbIT MO 3aLmTe MHTEPECOB AOMKHNKA MO-
XeT ObITb NPUMEHEH 1 B HaLLIEV CTpaHe C U3BECTHbI-
MW nonpasKamu 1 KOppPenALUSIMU.

B CLLA npaBoBoe perynvposaHue BONpoCcoB He-
COCTOATENBLHOCTN OTHECEHO K KoMMeTeHLuM KoHrpec-
ca. B KoHctutyuum CLUA HeT cneuuanbHbIX HOPM O
GaHKPOTCTBE, HO CyLLLECTBYET ANUTENbHAs 3aKOHO-
AaTerbHasi UCTOPUSA AaHHOIO UHCTUTY-Ta, B OCHOBE
KOTOporo Haxoautcs 3akoH 1898 r., ¢ cyllecTBeH-
HbeiMK nonpaskamun 1938 r. C Havana 60-x rogos
npownoro cToneTua Hayanacb pedopma
3akoHoJaTenbCTBa O HECOCToATENbHOCTU. B
HacTosiLee BPeMS OCHOBHbIM MCTOYHWUKOM
3aKoHOOa-TeNbCTBA O HECOCTOATENBHOCTM SABMSETCS
Bankruptcy Code (1978), B 1994 r. B Hero 6binu

BHECEHbl U3MEHEHWs, yny4dllalroLmne nonoxeHue
kpeaouTopoB. Kogekc o 6aHKpOTCTBE COOEPXUT
npoueaypHbIe HOPMbI, YCUITMBAET MNOSTHOMOYUS Cy-
noB o 6aHkpotcTee [1; C. XXV]. maBa 7 gaHHoro
Kogekca perynupyet npoueaypHble BOMpoch! NUK-
Bugauuu; rn. 11 perynupyeT npoueccol
peopraHusaumm kopnopauuig; rmn. 12 HanpaeneHa Ha
pa3peLleHre TpeboBaHWI KpeaUToOPOB, perynupyeT
KOHKpeTHble UMYLLEeCTBEHHbIE acnekTbl; rmasa 13
HanpaBneHa Ha yCTaHOBMEHMUEe KOHKPETHbIX
pa3vepoB TpeboBaHWIN pa3nNuYHbIX KaTeropui Kpe-
autopos [2; C. 581-582].

Kpome Toro, B HOBOM 3aKOHE HaLL OTpaxeHue
HeKoTOpble TeHAEHLUMW, HanpaBeHHbIe Ha OTXO4 OT
TPaAULMOHHO CNOXMBLLUXCHA B @HIIOCaKCOHCKOM
npaBe KaTeropui n conmkeHne No HEKOTOPbIM BOM-
pocam C 3akoHOOAaTENbCTBOM KOHTUHEHTaNbHON
EBponbl. Tak e B pesynbsrare pedopMbl Obin pac-
LUMPEH Kpyr cyObekToB, Tenepb HaHKpoTamMm MOrmm
cTaTb U usundeckme nuua [4; C. 43].

B nocnenHee Bpems, 0cobGeHHO B ycnoBusix cu-
HaHcoBoro kpusuca, B CLLUA npobnema HeBo3BpaTa
noTpeduTenbCKMX KpeanTos nprobpena ocobyto oc-
TPOTY, B OCHOBHOM B CBS13U C Ype3BbIYanHO Nossib-
HbIM OTHOLLEHWEM K [IODKHMKaM, U BbIHYAUNA Yxe-
CTOUUTb 3aKOHOAATENBCTBO O HECOCTOATENLHOCTU.
[nsi 6opbObI ¢ 3TUM ABNEHNEM Obint MPUHAT AKT O
npenoTBpaLLeHmn 3rnoynoTpedneHunii npym 6aHkpoT-
cTBe M 3awmTe npae notpebutenen (Bankruptcy
Abuse Prevention and Consumer Protection Act),
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BCTynuBLLMI B cuny 17 oktabpsi 2005 T [5; C. 78-80].

AMepuKaHCcKoe NpaBo NpeanaraeT nonasLuemy B
3aTpygHUTENBHOE PUHAHCOBOE MOMNOXEHNe YacTHO-
My NULly ansTepHaTUBHbIE BO3MOXHOCTU N30aBUTb-
€S OT CBOMX J0NroB. [OMKHUK MOXET nMMbo nyTem
BblOOpa KOHKYPCHOIo NpoLecca NoXepTBOBaTh Kpe-
AWUTOpaM CBOE MMYLLECTBO, 32 HEKOTOPbIM UCKITHO-
YeHMeM, U CoOXpaHUTb, TakMm 06pa3om, ceom Oyay-
Lwme aoxoabl, Nnbo, Bbibpas NnaH perynupoBaHus
[AONroB, COXPaHUTbL CBOE UMYLLLECTBO, NOXEPTBOBAB
YyacTbio cBOEro byayLiero foxoaa.

MepBas 13 HazBaHHbIX NpoLeayp 0ObIYHO Ha3bl-
BalOT NMKBMAALMOHHLIM GaHKpOTCTBOM. OHa UCrnonb-
3yeTCcHd TEMU rpaxxgaHamu, KOTopble XOTHAT BbINTU 3
GaHKpOTCTBa NyTEM NPOCTOro pacrnpeaeneHns nmy-
LLlecTBa cpeaun KpeamTopos (ero aHanorom B Poc-
cuckon denepavmm SBNAETCH KOHKYPCHOE Npouns-
BOACTBO). Takas npoueaypa BbirogHa Ans AOMKHU-
Ka, eCnu y Hero oTCyTCTBYIOT HEeU3biMaeMble aKTu-
Bbl (MMYLLECTBO, He NoAnexallee B3bICKaHU0) Ha
3HaYMTENbHYO cyMMY. [IOMmKHMKN, KOTOPbIE BbIOK-
paloT NUKBUAaLu0, 06bIYHO NONy4YaloT HEMeNeH-
HOe ¥ NonHoe ocBObOXAeHME OT 0653aTenbCTB, 3a
HEKOTOPbIM UCKITKOYEHMEM. YCNOBMS OCBODOXAEHWS
0T 003aTENbLCTB 3aLUMLLAIOT JOIMKHUKOB OT NpeTeH-
3UIA KPeouTopoB Ha Bce OyaylivMe akTvBbl U, YTO
Hanbonee BaXKHO A1 HUX, - HA JOXOAbl JOMKHUKA,
nony4eHHbIe nocne 6aHKpOTCTBa. VTak, paccMoTpym
NVKBMOALMOHHOE 6aHKPOTCTBO NOAPOGHO.

MpaBo nogayun 3asBneHus o Bo30yxaeHn1 npo-
N3BOACTBA MO Aeny O HECOCTOATENbHOCTU UMEIOT
KpeauTopbl 1 AOMKHUK. [1o xoaaTancTey KpeauTo-
pOB HauMHaeTcs noAasnsioLLee 6oMNbLLMHCTBO Aen
o HecocTosTenbHocTu [3; C. 115]. ing Toro, 4To-6bl
6bI1r10 BO36Yy»kAEeHO NPOM3BOACTBO MO AeNy O HECOC-
TOSATENBHOCTM MO 3aABIIEHUIO AOIKHMKA He Tpeby-
€TCH AoKa3blBaTb HaNM4me NpUsHakoB 6aHKPOTCTBA,
[AOCTaTOYHO TONBbKO Hanu4me NnpaBurbHO odhOpMIIEH-
HOro 3asiBneHus JormkHuka. Noatomy aToT cnocob
MOXXHO paccMaTpuBaTh, kak npeocTaBneHne cne-
LManbHOro npaesa UHMLMMPOBATbL NPOU3BOACTBO B
npeasuaeHn 6aHkpoTcTea. [Nocne nogaym n ero
NPUHATUA CyQOM HaJ UMYLLLECTBOM AODKHUKA YC-
TaHaBNMBaETCS UMMYHUTET U HY OOQWH UCK KpeauTo-
pa BHE KOHKYPCHOro rpouecca He MOXeT ObITb
npegbasneH [1; C. XIV].

B pononHeHue K 3asBNeHWIO OOMKHUK JOMKEH
Ha3BaTb BCEX CBOMX KPEAUTOPOB M yKa3aTb MECTO
NX HaxoXAeHUs, a Takke AeTanbHO pacnucaTb Bce
cBou gonru. Kpome Toro, A0MKHUK AOMKEH ykasaTb
BCE CBOE MMYLLECTBO M MECTO €ro HaxOoXAeHWs.
Ecnu gonrm Tonbko Ha MMs AOIMKHMKA, TO Cynpyry
He HyXHO 06BbABNATL 6aHKPOTCTBO. DaKT oOBbABE-
HMSA 6aHKPOTCTBA JOMMKHMKOM HUKaK HE OTpaXkaeTcs
Ha KpeauTHOWM NCTOpUM ero NonoBuHbI. Ecnv gonru
nayT Ha obomx cynpyros, TO OObIMHO AenakT co-

BMeCTHOe 6GaHKpOTCTBO. BaHKpOTCTBO siBNsieTcs of-
HUM 13 KOHCTUTYLIMOHHBIX NPaB U He BNUSET Ha Mno-
nyyeHue rpaxxgaHcTaa.

KpeauTopbl MOryT nofaBath 3adBMAEeHUs O HaYva-
ne NpuHyAUTENBHON NPoLeaYpbl HECOCTOATENBHOC-
Tn. He TpebyeTcs, 4Tobbl 3asBreHne ncxoauno ot
BCeX kpeanTo-poB. OHO A0MKHO BbITb NOANMCaHO
He MeHee YeM 3 KpeauTopamu, eCnu YUCno Kpe-au-
TOpPOB npeBbiwaeT 12. Ecnuxe KpeanuTopos MeHb-
we 12, To 3asiBreHne MOXeT ObITb NOAaHO OOHMUM
KpeauTopoMm.

Ecnu 3asiBrneHne kpeautopoB O BO30YyXAeHWM
Npou3BoACTBa BOBPEMS He 06XanoeaHo, cya npu-
HMMaeT peLLeHre O BO30YXaeHNM Npon3BoACTBa Mo
aeny. Ecnu xe 3asiBneHune 6bino obxxanoeaHo, cya
NPYHYMAaET pPeLLIEHNE O BO3DYKAEHUM MPON3BOA-CTBA
npuv HaNU4MM cneayLmnx YCrnoBUN: OOMKHUK BO-
o6Lle He NnaTuT No Tekyw M obs3aTenscTBam; B
TedyeHuve 120 gHen, npegwecTByOWNX AaTe noga-
4K 3asBneHus!, ObiN Ha3Ha4YeH OMeKkyH Hag BCEMU
W NOYTU BCEMU aKTUBaMM AOIHKHUKA.

Ecnu JomkHUKY yaaeTcs 3aKniouunTb cornatleHve
CO BCEMMU KpeauTopaMmm Npu Hanuuum xogatancrea
3a8BMTENs O NpeKpaLLleHn NpoM3BOACTBa Mo Aeny
N cornacus Bcex KpeguTopoB, Cya MOXeT nocrne
yBeJOMINEHWS BCEX KPEAMUTOPOB M NPpOBEAEHNS Cry-
LLIaHWA NpPekpaTUTbL pacCMOTPEHVE Aena.

B CLUA Takxe gonyckaeTtcs, 4To Npu HegocTa-
TOYHOCTW UMYLLLECTBA ANA NoralleHns gaxe ele
He CO3peBLLMX A0IoB, HO AN ONnatbl, KOTOPbLIX NPy
HaCTynneHnM Cpoka HaBepHsIka MMyLLLeCTBa He XBa-
TUT, BO3MOXHO, NPY COOMN0AEHUN HEKOTOPbIX YCIT0-
BWIN OTKPbITb KOHKYPCHOE MPOU3BOACTBO. TeM CambIM
KpeguTopbl kak Obl NpeoTBpaLlaloT BO3MOXHLIE
6onbLuve notepm Ansa ceds. Ho B aToM cryyae kpe-
auTopam criegyeT AokasaTb, YTO JOMKHUK COBep-
wan gewncrteud, nosBonswwme cagenatb
npeanonoxeHue o HeOCTaTOMHOCTM Ero MMYLLIECTBA
1 0 HeCcTabmbHOCTM ero YMHAHCOBOIO MOSTOXEHWS.
K gaHHbIM OENCTBUSAM OTHOCATCHA OEeNCTBUA
OOIKHMKA, FpO3siLLne UMYLLIECTBEHHBIM MHTEpecam
KpeauTopoB (K npuMepy, NpoAaxa YacTu MyLLecTsa
OOIDKHMKA NO 3aHUMXEHHOW LeHe); AencTBus
OOMKHUKA MO YKPbITUID CBOEro MMYLLECTBa;
YKpbIBATENbLCTBO CAMOro AOMKHUKA, a Takke
nyoGnunyHbIe He MHOMO3HaYHbIE 3asiIBNEHNS AOMMKHUKA
Mo NoBoAYy CBOEN BO3MOXHOW HECOCTOATENBHOCTH.
Ho B aTOM cny4ae, eCTECTBEHHO, NepUoS, BpEMEHMU,
UCTEKLMN C MOMEHTa COBEPLUEHUS KPeaUTOpOM
NoAoOHbIX AENCTBUIA, NpW nogaye 3asBrneHus ob
OTKPbITUN KOHKYPCHOIO NPOM3BOACTBA HE JOSKEH
ObITb CIULLKOM BOMNbLLIMM.

Kak y>xe oTMeyanoch BhbilLie, yCIIOBUE Hanuuns y
OOIDKHUKA HECKONbKMX KpeaMTOPOB BrOMHE normy-
HO. [1eno B TOM, 4TO KOHKYPCHOE NPOM3BOACTBO 3aK-
nNioYaeTcs B copa3MepHOM pacrnpegeneHum umyliLie-
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CTBa AOMKHUKA MeXOY KOHKYPUPYOLUMK OpYr C
ApYyrom kpegutopamu. Ecnu xe 3asBnsioLLmi kpe-
AWUTOp OOUH, TO cama uaes KoHKypca abcypaHa.

B CLUA 3akoH o HecocTodaTenbHocTn 1978 . npe-
AycmaTpuBaeT npaBa AOMKHU-Ka, B OTHOLLEHWN KO-
TOpOro 66110 OTKIOHEHO HEOOOCHOBAHHO 3asIBIEH-
Hoe 3asBrieHue, TpeboBaTb BO3MELLEHNS pacXo4oB
Mo Jeny, No ynnare ymepeHHbIX rOHOPapoB afBoKa-
Tam u gpyrmx yobITKOB, HENOCPEeaCTBEHHO BO3HMK-
LIMX B pe3ynbrate BnageHus UMyLLLECTBOM OOMK-
Huka KypaTopoMm. Ecnn 3asiButenb genctsoBan
He[oOpPOCOBECTHO, TO OH MOXET ObITb NPUCY>KAEH K
BbInnaTe WTpadHbIX YObITKOB.

Cypn nocne NpuHATUS 3asiBNIEHUIA K paccMoTpe-
HU1IO, 00 BbIHECEHWS PeLUEHNS O NPU3HAHWUKN JOMXK-
HWKa HECOCTOSITENbHbBIM, MPY HANUYMK ONaceHUi, YTo
NUMYLLLECTBO MOXET ObITb UM pacTpaveHo, Unu oT-
YYXKOEHO B MONb3Y 3aMHTEPECOBAHHOIO NuLa, unu
Kaknm-rnmbo MHbIM 06pa3oM COKpbITO, Mo Npockbe
KpeaMTopoB Bnpase u3aatb npukas 06 ycrtaHoBne-
HMM OXPaHHOrO peXxrMMa MMYLLLEeCTBa AOMMKHUKA 1
Ha3HauYUTb BPEMEHHOIO YNpaBnsLLEro umyLle-
CTBOM - KypaTopa, KOTOpbIM MOXET ObITb Ntoboe He-
3aMHTEepecoBaHHOE NULIO.

OxpaHHbI Npukas - 3To BpeMeHHas Mepa o co-
XpaHeH o MMYLLIECTBA AOSHKHMKA, KOTOPast HKaK He
BMMSIET Ha ero npasa Kak COOCTBEHHVKA N OTHIOAb
He 03Ha-4YaeT Npu3HaHue ero HecocToATeNbHbIM. Ha
3TOM npoLieccyarnbHOM 3Tane AOMKHUK He CHUTaeTCs
HeCoCTOATENMbHbIM U HE MPU3HAeTCA TakoBbIM 4O
MOMeHTa BblHECEHMS Npuka3a 06 o6bsBNeHNM ero
HEeCoCTOATENbHbLIM, HO OH YXe nognagaeTt nojg
[OENCTBME 3aKOHOAATENBCTBA O HECOCTOSATENBHOCTY.
XOTS HEKOTOpble OrpaHMyeHus Ans AOMK-HuKa
cywecTtBytoT. Kypatop ocyLiecTBnseT onpegeneH-
Hble 0eNCTBUS OT UMEHUN JOIMKHMKA Kak COOCTBEH-
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HUKa, KOTOPbIN JOMMKEH NepefaTh NepeoMy GanaHc
CBOEro MmyllecTsa. JOMKHUK OT CBOEMO MMEHU
MOXeT TpeGoBaTb MMYLLECTBO, NpMHaANe-xallee
€My, HO HaxopasiLLeecsl BO BNageHnn TPETbUX MWL,
OH MOXeT NoTpeboBaTh UCMOSTHEHUS MO AOTOBOPaM,
3aKIMOYEHHbIM paHee, HO BCE MOMyYeHHoe B 3TOT
nepu-o MMYLLECTBO AOIIKHMKA OOIMKHO OblTh
nepefaHo kypaTtopy. JOMmKHUK MMeeT npaso
BbICTYNaTh UCTLOM B CyAe, HO HE MOXET BbICTynaTb
OTBETYMKOM, TaK KaK HMKaK1e B3bICKaHUA Ha UMy-
LLEeCTBO JOMKHMKA HE MOTYT ObITb OGpaLleHbl BHE
paMOoK KOHKYPCHOIO NPOV3BOACTBA MO NpUYuHe pac-
MPOCTPaHeHs Ha Hero KOHKYPCHOro UMMyHuTeTa. K
TOMY e Cy[, ECMM COYTET HeobXxoauMbIM, Nocrne
Bbla4y OXPaHHOTO NpUKa3a MOXET AOMNPOCUTb A,0M-
YKHUKA UM YINEHOB Er0 CEMbM Ha NPefMET Nonyye-
HUS1 OMNOSTHUTENBHOM MHbOpPMaLK 06 MYLLLECTBE.
OB6BbSABUTL AOMKHKa HECOCTOATENBHBIM MOXET TOSb-
KO Creumanu3vipoBaHHbIi cya,.
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