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Annomayus: B cmamve npugooamcs poccutickutl u 3apyoedcHblil 6apuarHml pe-

2YIUPOBAHUS MEXAHUIMA KONIEKMUBHO20 OOCMYNA KpeOumopos K 4acmuyHOMY U3bs-
muro umywecmsa u 6y0yuux 00xX0008 00NIHCHUKA, 0eldemcsi 8b1800 O BO3MONCHOCMU U
Heobxooumocmu 8eedenusi 8 Poccutickoii Dedepayueti 0aHHO20 MeXAHUZMA 0CB80O0IC-
OeHusl epaxcoan om bpemeHu 00.1208.

B yenax pazsumus poccuiickoco 3akoHooamenbcmea 0 nompeobumenbCckom OaHK-
pomcmee agmopbl NPOBOOAM CPAGHUMENbHBIU AHAIU3 3APYDENHCHBIX MOOeell pe2yIupo-
8aHUSL HECOCOAMENbHOCMU, 8 YACIMHOCIU AMEPUKAHCKOU, AHRTIULICKOU U KAHAOCKOU, d
makce cpasHumenvbHulli ananus sakonooamenvcms Anenuu, CIIA, Kanaowvr u Poccuu
1O 0OMOENbHbIM INEMEHMAM UCNOIb308AHUS NPABOBLIX UHCIMPYMEHMOS.

Peztomupyemcs, umo 6 coepemeHHbIX NpABOBLIX CUCMEMAX NPOCIEHCUBAEHICS
MeHOeHYUsI NPUMEHEHUs PA3IUYHBIX CXeM pe2yUpO8aHUs HeCOCMOAMeNIbHOCMU 8 3a68U-
cumocmu om pazmepa 00x00a O00JHCHUKA U e20 001208. OOOCHO8bIGEM sl He0OX00U-
MOCMb OaNbHelue20 UCCIe008aHUsL NPOYEOYp, NO3BONAIOWUX OOIHCHUKY 8 PAMKAX 3d-
KOHA NOIYYUmMb 0C8000COeHUe Om 0071208, He OONYCKAS NPU IMOM NOJHOU peanusayuu
NPUHAOTIeHCAULe20 eMy UMYWecmed, NPUMEHseMble K YACMHbIM JUYAM 8 PAMKAX uccie-

()yemod cucmemsbl HecoCcnoAmeabHOCHU.

KuroueBbie crosa: HOTpe6I/ITeJ'H)CKOC 6aHKpOTCTBO; TpaxaaHE; BOCCTAHOBJICHHUE HJ'IaTe)KeCHOCO6HOCTI/I;
IpeaAynpexKICHNEC 6aHKpOTCTBa; KOJIJICKTUBHBIN JOCTYII KPpCAUTOPOB K U3BATUIO UMYIICCTBA,
OCBO60)KZ[CHI/IC OT JOJITOB; NOJDKHUK; IUIaH MOTalllC€HUA JOJIT0B; PECTPYKTYpHU3alUA

Nnes KOJUIEKTUBHOTO JOCTYINA KPEAUTO-
POB K HaCTUYHOMY H3BATHUIO UMYIICCTBA U 6y-
AYIIUX OJOXOJOB JOJDKHHMKAa HM3BCCTHA 3aKOHO-
JaTeIbCTBAM 3apYOEKHBIX TocyaapcTB. B mupe
MPUOOPETAIOT MOMYJSPHOCTh TaK Ha3blBaeMble
MIPOLIEAYPHI, IPEAYIPEKAAONNE IIPU3HAHUE
JOJIKHUKA 6aHKp0TOM, a MMCHHO IIpeaoCTaB-
JAIOMUE OOJDKHUKY BO3MOXKHOCTHL B paMKax
3aKOHA TOJYYUTh OCBOOOXKJEHHE OT JIOJITOB,
HE JIOMyCKasi MPU 3TOM IIOJHOM pealn3anuu
MPUHAJUISKANETO €My HWMYIIECTBA, B OCHOB-
HOM 3a CYHCT U3BbATUA 6y,[[y11II/IX J0XO0OJ0B B TC-
YeHue OIpeesieHHoro Bpemenu [1; 2; 3]. Bme-
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cTe C TeM B HacTtosmiee Bpemsi Poccus Haxo-
JTUTCS. Ha CTauu pa3pabOTKHA Kak IPABOBOTO
peryaupoBaHus TMOTPEOUTEITHCKOTO OaHKPOT-
CTBa B II€JIOM, TaK U UJEH KOJUIEKTUBHOTO J0-
CTyIla B YaCTHOCTH.

OOpatumcsi K 3apyO€KHOMY 3aKOHOJa-
TenbcTBY. CUCTEMA peryaupoBaHUsS HECOCTOS-
TETPHOCTH YaCTHBIX JIMI[, T.C. TpaXkIaH-
noTpeduTeniel, B aMepuKaHCKOM (eiepalibHOM
IpaBe MOCTPOEHa, U 3TO MMEHHO CTUJIe00pa-
3YIOIIMKA MPU3HAK AHTJIOCAKCOHCKOW CHCTEMBI
peryaupoBaHus HECOCTOSATEIHHOCTH B IICIIOM
[4], HE TOJIBKO KakK MPOIECC KOJUIEKTHBHOTO
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YAOBJICTBOPEHUSI TPUTSA3AHUN KPEAUTOPOB, HO
1 KaK MHCTPYMEHT 3alUThI JOJKHUKOB [5].

Hecmotpst Ha TO, 4TO B T€UEHHUE MHOTHX
JIET BOCCTAHOBJIEHHWE B IpaBax HE ObLIO J0-
CTYIHBIM JIJI1 YaCTHBIX JIMII, TIOCKOJIbKY BIIEp-
BbIC JaHHBIA TUTT OaHKpOTCTBA MosiBHIicS B 30-
X IT. XX B., ¥ TOJIbKO B 1979 1. oH npuobOpen
MOMYJIAPHOCTh, B Hacrtosimee Bpems B CIIIA
JNEUCTBYET IIPABOBOM OTUYECKUHW IOCTYJaT
HECOMHEHHOW OYEBHAHOCTH, YTO KaXKIbI IO-
CJIe SKOHOMHYECKOW HEyJauu TOJDKEH HMETh
BO3MOJKHOCTh HauaTh 3aHOBO, TaK Ha3bIBAEMBIN
«CBE&XHH CTapT» AOJKHUKA [6].

AMepuKaHCKOe MpaBO NpeIaraeT Io-
MaBIIeMy B TsKeN0e (PUHAHCOBOE TOJIOKEHUE
YaCTHOMY JIMITY JIB€ BO3MOXKHOCTH M30aBUTHCS
OT CBOMX JOJTOB. JIOJDKHUK MOXET JUOO ITy-
T€M BBIOOpa KOHKYpPCHOTO Ipoliecca IMOKepT-
BOBAaTh KPEJUTOpPaM CBOE UMYILECTBO, 3a HEKO-
TOPBIM HCKIIIOUCHHEM, U COXpPaHUTh, TAKUM
obpaszom, cBou Oymymue moxonasl [7] (mporre-
nypa nio rase 7 Bankruptcy Code) nu6o, BbI-
OpaB IUIaH PEryJIUpPOBaHUsS JOJTOB, COXPAHUTH
CBOE MMYILIECTBO, [IOKEPTBOBAB YaCThIO CBOETO
Oynymero noxoxda [8] (manee — mporeaypa mo
rinase 13).

AnbTepHATUBOW TJIaBe 7 Ui TOJDKHUKA
CIIYKUT I1aBa 13 ¢ «peryaupoBKOW JIOJITOBY,
YTO, 0 MHEHMIO OOJBIIMHCTBA 3apyOeKHBIX
uccienoBaTesieil 0aHKPOTCTBA YaCTHBIX JIOJIK-
HUKOB, MOXET OBITh 00Jie€ BBITOIHBIM IS
nojokHuka [9-13]. I'maBHOM mnpuyuHON HC-
IIOJIG30BAaHMS IUIaBbl 13 sBigeTrcsa HeoOXOoau-
MOCTh COXpaHEHHUs aKTUBOB, KOTOPhIC ObI MHA-
4ye ObUIM TIOTEPSHBI B CIydae MPOBEICHUS TIPO-
uexypsl o riase 7. I'maBa 13 Konekca OaHk-
poTrcTBa ObLTa pa3paboTaHa A TOTO, YTOOBI
JaTh BO3MOXKHOCTH JIOJDKHHKaM C JIOXOJIOM,
MOTEHIIMAIBFHO JAOCTATOYHBIM I UX 3allUThI
OT KPEIUTOPOB, OIJIATUTH YACTUYHO WJIM TIOJI-
HOCTBIO BCE CBOU JOJTU U3 OyAyIIMX JI0XOJOB
B TEUEHHE HECKOJBKHUX JIET B COOTBETCTBUU C
MIJIAHOM, YTBEPKJACHHBIM CYIIOM.

OcoOeHHOCTBIO TIpoLiecca peryaupoBa-
HUS JOJTOB IS JIUIl C PETYISIPHBIMU JT0XO/a-
mu 1o tiase 13 Bankruptcy Code sBisiercs To,
YTO OH JIa€T BO3MOXHOCTH JIOJDKHUKY IyTEeM
KOMIIPOMHUCCA KOJIJIEKTUBHO Pa3/ICTUTh MEXKY
co00l ¥ CBOMMH KPEAUTOPaMU TEKYIIHE JOXO-
bl ¥ TaKUM 00pa3oM IOCJIe MCTEUYCHHS 00Y-
CJIOBJICHHOTO Tepuoja JOOUTHCA OCBOOOXK/IE-
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HUS OT OCTAaBILIErocs J0jra, He JOIycKasi MoJ-
HOU peaJln3aluy UMYILECTBA.

Pazymeercs, Takoe IpoU3BOJACTBO JOITY-
CTUMO TOJIBKO JUISl JIML, KOTOPBIE IMOJIy4aroT
peryispHble 10X0bl, OyJlb 3TO CaMOCTOSTENb-
Has WIK HECaMOCTOsITeNbHas paboTa WU XKe
MPOLEHTHl OT HMYILIECTBA, MpPHUYEM CyMMa
o0Oecrie4eHHbIX TpeOOBaHUM (HUCKOB) HE MOXKET
npesbimate 350 000 §, a HeoOecrneyeHHBIX —
100 000 $ [14].

Cyn Ha3HauaeT ynpasJIsSIOIIEro, KOTOPbIH
JIOJKEH OIpeNeIuTh (PMHAHCOBOE IOJIOKEHUE
NOJDKHHMKA, 3apaHee IPOBEPUTH MPETEH3UU
KpEAUTOPOB, MOMOYb JOJDKHUKY B COCTaBlle-
HUU TaKOIoO IUIaHa, YTOOBI paclpeneisTh A0-
XOJIbl JOJDKHHUKA B COOTBETCTBUU C YCIOBUSMU
IUIaHa U MOIEPKUBATh JOJDKHUKA /10 MTOJIHOTO
UCIOJIHEHUSI IUTAaHA PEryJIUpPOBaHUS JOJITOB
[15].

JlomxHUK 00s3aH B CBOEM 3asiBJICHHU O
MPUMEHEHUH K HEMY NpoLeAyphl 1o riase 13
WU HE TO3JIHEe Cienyrommx 15 mHel mpenb-
SIBUTH ILJIaH MOTaleHus (peryJIupoBaHus) 10J1-
r'OB, KOTOPBIM YTBEPKAAETCS CYAOM.

[Inan perynupoBaHus J0JTOB YTBEpKIa-
€TCsl CyIOM IpH COOIIOACHUU CIEAYIOUIUX
YCJIOBHI: pacrpeaeieHue copa3MepHON 4acTu
JI0XOJI0B JIOJDKHMKA; TIOJTHOE YIOBJIETBOPEHUE
OOBIYHBIX Y IPUBWIETUPOBAHHBIX KPEAUTOPOB;
OJINHAKOBOE PAacCMOTPEHUE KPEAUTOPOB OJHO-
ro Kjacca; MHAMBHAyallbHOE corjlacue obecre-
YEHHBIX  KpPEAUTOPOB;  JOOPOCOBECTHOCTH
JOJIKHHKA; TIEPUO/1 BBITIOJHEHUS IJIaHa He 00-
Jee Tpex JIeT, XOTS B OTAEIbHBIX CIIydasix Cy[
MOJKET JIOIYCTUTh MATUIICTHUNA CPOK BBIIOJIHE-
HUS IJ1aHa, IPUYEM IpPU 3allpoce 3aUHTEPECO-
BAHHON CTOPOHBI B JII000OE€ BpeMs B TEUEHUE
180 mHe# mocnie BCTYIUIEHHS B CHIIY PELIEHUs
cyna o0 YTBEp)KIEHHMM IIaHA CyJ MOXET OT-
MEHUTh pEIIeHHE, €CIIU B €ro OCHOBE JIeXKAJIO
MOIIICHHUYECTBO [ 16].

Takum oOpa3oMm, amMepuUKaHCKOE MpPaBo
npeniaraeT JOJDKHUKY BBIOOD YCIOBHMM s
pacuera cCO CBOMMHU KpEIUTOPAMU, HO Cpeau
uccienoBaTesieil MoTpPeOUTENbCKOrO OaHKPOT-
CTBa HMEIOTCS MHEHHMs, 4YTO TakKol BHIOOP
YCIIOBUH TpeArnoiaraeT BO3MOKHOCTb 3JI0YIO-
Tpebienwnii [17].

AHrnuiickoe mnpaBo He Tak J00poxena-
TEIbHO MO OTHOUICHUIO K JIOJDKHUKaM, Kak
amepukaHckoe. B AHrimuu norpedurenu CThI-
JSTCSl KOHKYPCHOTO TIpoliecca, MOCKOJbKY K
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OaHKpPOTY NMPUIIUIIAET OOLIECTBEHHOE [T030PHOE
nsaTHo. Ho, HecMoTps Ha 3TO, B 3aKOHOJATENb-
CTBE O HECOCTOSITEJIbHOCTH JOJDKHUKAM B AH-
[VIMA TPEJOCTaBlI€HAa BO3MOXHOCTh H30€KaTh
KOHKYPCHOI'O IIpoliecca IYTEM COCTaBJICHUS
aJIMUHHUCTPATUBHOIO TPEANHUCAHUS U Mpel-
CTaBJICHUS TMPEAJIOKEHUS O KOMIIPOMHCCHOM
COrJIAIIEHUU CO CBOMMM KpEeIUTOpaMu JUIs
YIUIaThl A0JITa, a TaKXKe MPEJICTaBICHUS CXEMBbI
(n1aHa) Mo yperyJinpoBaHHUIO CBOUX JIE.

AHIIIMICKOE TPaBO NPEeAyCMaTpPUBAET
BO3MOXHOCTh M30€XKaTh KOHKypca MEJIKUM
JOJDKHUKAM IIyTeM MpelOCTaBJICHUsS aJIMUHHU-
crtparuBHorO mpeanucanus [18; 19]. Takas
BO3MOXHOCTb IPEIOCTABIISIETCA JIOJDKHUKAM,
KOTOpbIE HE B COCTOSIHUU BBIIIATUTH YCTAHOB-
JICHHYIO CYJIOM CYMMY M €CJIM UX CyMMa JI0Jira
He mnpesbimaer 5000 (yHTOB CTEpIMHIOB.
[IpaBo xonaraiicTBa umeeT caMm A0LKHUK. Of-
HOBPEMEHHO C 3asBJICHHEM OH JOJKEH Ipel-
CTaBUTh CIIMCOK KPEAUTOPOB U IIaH BHIILIAT, B
COOTBETCTBUE C KOTOPBIM M IpeaycMaTpuBaeT-
Cs YaCTUYHOE OCBOOOXIECHHE OT BBIILIATHI
JOJTOB.  AJMHMHHCTPAaTUBHOE IpEANUCaHUue
IIpelyCMaTpuBaeT PEryJIApHbIE BBIIIATHL U3
TEKYIIUX JIOXOJOB JOJDKHHUKAa B TeueHue 10—
25 ner. B cnydae HTHOPUPOBAHMS JTOHDKHUKOM
UCIIOJIHEHUS TIJIaHA HE IpeayCMOTpeHa HHKa-
Kasi CaHKIIMSL.

WHCTpyMEHTOM KOJUIEKTUBHOTO Y/AOBJIE-
TBOPEHMSI TPETEH3UN KPEIUTOPOB SIBJIAETCSA
KOJUIEKTUBHBIN apecT Ha 3apIuiaTy U HHbIE JI0-
XOJIbl TOJDKHHKA.

JlaHHBIN npolLiecc OYEHb JUIMTENICH H, 110
IIPUYMHE OTCYTCTBUS MPUHYKICHUS U CAHKIIUH
3a HEUCIoJIHEeHUe, Hea((HEeKTHUBEH.

AHrmiickass mpaBoBas KOHKYPCHasl KO-
muccusi © Cork KOMHTET CTpeMsTCs agMUHHU-
CTpaTUBHOE MpEANrcaHue MOAUPUINPOBAThH B
cxeMmy (IJ1aH) 1O YperyJupOBaHUIO JOJTOB
(1O0OpOBOJLHOE COTJIANIEHUE YACTHOTO JIUIIA)
[20; 21].

JIOMKHUK MOXKET MOoJaTh B CyJ 3asBile-
HUE B cllyyae, €Ccjl OH HaMepeBaeTcs BHECTHU
CYMMY COIJIaCHO IMPEAJIOKEHUI0 O KOMIIpPO-
MHCCHOM COTJIAIIEHUU CO CBOMMHM KpeIuTopa-
MU B CUET YIUIaThl J0JIFAa WM MPEAJIOKUThH
cxeMy (IJIaH) YperyJaupoBaHMSI CBOUX Jie
(moOGpoBonbHOE cornamenue). lannoe mpen-
JIO’)KEHUE TPENOCTaBISET MPaBO CIELUAIBHO
Ha3HAYEHHOMY JIMIly BBICTYNATh Ha YCIIOBUAX
N0OpPOBOJIBHOMY COTJIAIIEHUIO B KauecTBE JI0-
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BEPHUTEIBHOTO COOCTBEHHMKA WJIM B LEJSIX
HaOJIO/IEHUS 32 XOJIOM BBITIOJNHEHHUST YCIOBUH
10 JOOPOBOJILHOMY COTJIALIICHHUIO.

3asBiieHHEe MOXET OBITH MOJaHO CaMHM
TOJDKHUKOM, JTOBEPHTEIBHBIM COOCTBEHHHKOM
MMYIIECTBA JTOJDKHHUKA MU K€ O(QUIIHATEHBIM
JTMKBUAATOPOM.

CoOpanmne KpeauTopoB, CO3BAaHHOE B
MPEIyCMOTPEHHOM 3aKOHOM TIOpSIIKE, pac-
CMaTpHUBAeT IPEIIOKEHHOE JIOJDKHUKOM J100-
poBoJibHOE corjamenue. CobpaHue KpeauTo-
pPOB HMEET TMpaBO NPHUHATH TPEATOKEHHE
JOJDKHUKA O JIOOPOBOJIFHOM COTJIAIICHUH C
MOTIPaBKaMU TOJIBKO B TOM CJydae, €cliu
JOJDKHUK OyIIeT COTJIaCeH CO BCEMH BHECEH-
HBIMHU TIOITPABKaMH.

WHucniekTopoM 10 T0OPOBOJIBHOMY CO-
TJIANICHUIO SIBIISICTCS JIUIO, KOTOPOE Ha MO-
MEHT BBIHECCHHS PEIICHUS O T0OPOBOJIHLHOM
COTJIAIICHUW WCIIOJIHACT OO0S3aHHOCTH Ha3Ha-
YEHHOTO JIUIA WK SIBJISIETCS CYJIeOHBIM TIpe-
CTaBHTEJIEM HAa3HAUYECHHOTO JIAIIA.

3akoHOaTeNbCTBO O OaHKpoTcTBe KaHa-
Ibl [22] Takke MpeaycMaTpruBaeT OCBOOOXK/Ie-
HUE OT J0ATOB noTpeduTens. CorinacHo KaHa-
CKOMY 3aKOHY O OAaHKPOTCTBE M HECOCTOSATEINb-
HOCTH K (U3UYECKUM JIMIAM TPUMEHSIOTCS
JIB€ TIPOIEYPHI: MPOIEAYpa MOTPEOUTEITHCKO-
ro OaHKpPOTCTBa, BKIIOYAIONIas [Ba THIIA:
YIPOIIEHHOE MOTPEOUTENIBCKOE OAHKPOTCTBO U
OObIYHOE  MOTPEOHUTENbCKOE  OaHKPOTCTBO;
poLeaypa noTpeOuTeNbCKo peaduanuTaluH.

[Tponiemypa ympoIieHHOTo MOTPEOUTEb-
CKOro OaHKPOTCTBA BO3MOXKHA, €CIH CyMMa
MOTPEOUTENHCKON 3a/10JDKEHHOCTH  OaHKpOTa
HE IPEBBIIIAET 75 THICAY KaHAJACKUX JOJUIAPOB
1 (pU3HYECKOe JIMIIO0 CTAHOBHUTCS OAHKPOTOM B
nepBbii pa3. [Ipomemxypa oObr4HOrO MOTpPEOH-
TEJNBCKOTO OaHKPOTCTBA TPHUMEHSETCS, ©CIIH
COBOKYITHOCTH BCEX JIOJITOB MOTPEeOUTENS TIpe-
BBIIIACT 75 THICSY KAaHAACKUX JIOJUIApOB U
UMEEeT MECTO MOBTOpHOE OaHkpoTcTBO. [lpm-
MEHEHHE MOTPeOUTENbCKON  peabunuranuu
JOJDKHUKA, T. €. BOCCTAHOBIICHHS €T0 IIaTexXe-
CIIOCOOHOCTH, BO3MOXKHO, €CIH CyMMa €ro
JIOJITOB HE TPEBBIMIAECT 75 ThICAY KaHAJICKUX
J0JUIApOB, HE CUMTAs JIOJTOB Ha MMPHOOpPETEHNE
JIMYHOTO KUJIbS, ¥ €CJIA Y JOJDKHUKA UMEIOTCS
OCHOBAHHMS MPEIOJaraTh, 4YT0 OH CMOXKET pac-
CUUTATHCS CO CBOMMHU KPEIUTOPAMH.
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[Tponieaypa morpebuTenbCKONM peadbuin-
TalMu MPEXJe BCEro HampaBjieHa Ha BOCCTa-
HOBJICHHE IUIATEKECIIOCOOHOCTH JI0JKHUKA.

Cnemyer OTMETHTH, YTO TpU TpUMEHE-
HUU 3TOH IpOLEAYypbl 0cO00€ MECTO 3aHUMaET
¢durypa ynpasIisoero npu 0aHKpOTCTBE (J1a-
Jiee — yNpaBJIsIoUIero), JIUIEH3UPOBAaHHOIO CY-
MEPUHTEHIAHTOM TIPH OAHKPOTCTBE.

VYIpaBisoOmui IOMOTaeT JOJDKHUKY CO-
CTaBHUTH IUIaH €T0 PEeadMIIUTAINN, KOTOPBIH 110
CYyTH IIPEJCTaBIsIeT MHPOBOE COIJIALIEHHE C
MepeYHEeM MEPOIPHUATHI 10 MOAU(UKAIIUY TIO-
TPEOUTEIILCKOTO TIOBEACHMS JOJDKHUKA [23].
[Inan peabuiuTaluy U OTYET O COCTOSIHUM A€
JOJDKHUKA HAIMPABIISCTCS YIPABISIFOIIAM B pe-
ruoHanibHOE moApazaenenue CiyxObl  Cy-
MEPUHTEHIIAHTA JUISI UX PETUCTPAlldU, O YeM
BBIJIAETCS COOTBETCTBYOmU ceptudukar. C
TOr0 MOMEHTa MpoLeaypa MOTPEeOUTENbCKON
peadIINTallA CYUTACTCS HAYaTOM.

B cnyuae ogoOpenus rutana peabuinra-
UM KpeauTopaMu (B TPEIyCMOTPEHHOM Cy-
JIOM CiTydae), MOJDKHUK HAYMHAET BBHITIOIHATH
YCIIOBHUS IJIaHA B T€UEHUE MPETyCMOTPEHHOIO
IUIAHOM I€pHOJia BPEMEHH. 3aKOHOJATENIbHO
MpeeNbHBIA CPOK JUTS BBITIOJHEHUS IIaHA pe-
abUIUTAIMY HE YCTAaHOBJIEH.

AHanu3upyss NpoUEenypbl, IPEUIOKEH-
Hbl€ KAaHAJCKUM 3aKOHOM O HECOCTOATEIbHO-
CTH U OaHKpPOTCTBE, NMPUMEHIEMBIE K JTOJDKHHU-
Ky, CJIeyeT OTMETHTb 3HAYHMTEIbHYIO pa3pa-
OOTaHHOCTH MPOOJIEMBI HECOCTOSTEIHLHOCTH
(GU3NYECKUX JTUI, HE SIBIISIOLINXCS MHIUBUIY-
ATBHBIMH TIPEANTPUHAMATEISIMHI. DTO KacaeTcst
KaK CO3JaHUsl ONTHUMAIBHBIX TPABOBBIX YCIIO-
BUW U JEHCTBHS TJIABHBIX NPUHIUIIOB HJIEH
KOJUIEKTUBHOTO JIOCTYIIa KPEIUTOPOB K da-
CTHYHOMY H3BATHIO UMYIIECTBA M OYAyIIHX
JI0XO0JI0B JOJDKHHMKA B NMOTPEOUTETHCKON HECo-
CTOSITENIBHOCTU, TaK M 3((EKTUBHOCTU BbI-
OpaHHOTO IPaBOBOI'O0 MEXaHU3Ma PEryIUpoOBa-
HUST HECOCTOSITEITLHOCTH.

CeroniHsi poccuiicKoe 3aKOHOAATEIbCTBO
MpeIycMaTpUBAET J1Ba BapHaHTa BOIUIOMICHUS
U KOJUICKTHMBHOTO JIOCTYyNa KPEIUTOPOB K
YaCTUIHOMY M3BSATHIO UMYIIECTBA U OYAYIINX
JOXOJOB JTOJDKHUKA. DTO, BO-TIEPBBIX, CT. 204
®enepanbHoro 3akoHa ot 26 oktsadps 2002 r.
Nel27-®3 ®3 «O HecocTOATENBHOCTH (OaHK-
porcTtBe)» [24] (manee — 3akoH O OaHKPOT-
ctBe). Bo-BTophix, cT. 16-28 mpoekra Dene-
panpHOTO 3aKoHa «O peadMINTAllMOHHBIX TTPO-
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Heaypax, MPUMEHSIEMBIX B OTHOIICHUH TPa-
JTaHWHA-T0JDKHHUKa» [25].

[Inan moramenust 10roB (fajiee — IiaH),
npeaycMoTpeHHslit ¢t. 204 3akoHa 0 0aHKpPOT-
CTBE, IpEJICTaBIseT coOOM NOKYMEHT, CoAep-
KaIIUi CXeMy pacyeToB JOJDKHUKA C €ro Kpe-
JUTOPaMH, COCTABIIIEMbIII CaMUM JIOJKHUKOM,
BKJIFOYAIOLIUI: CPOK OCYLIECTBJICHUS PACUETOB
C KpeIuTOpaMu; pa3Mepbl CyMM, €KEMECIYHO
OCTaBJIIEMBIX JOJDKHUKY M YJI€HaM €ro CeMbU
Ha NOTpediieHue; pa3Mepbl CyYMM, KOTOpbIE
MIPENIOJIaraeTcsl €KEeMECSIYHO HAMpaBisATh Ha
norauieHue TpeOOBaHUM KpPeAUTOPOB; HHbBIE
ycinoBus. [lnman yTBepkmaeTcsi apOUTpa)KHBIM
CYJIOM NpU OTCYTCTBHH BO3Pa’KEHUH KPEAUTO-
poB. Ecinu B pe3ynbrare BBINOJHEHHS IJIaHA
JOJKHHUK YIOBJIETBOPSIET TpeOOBaHUS Kpelu-
TOpPOB B MOJHOM OOBbeMe, apOUTpaKHBIM CyJ
IIpPEeKpallaeT MPOU3BOJACTBO MO AeNy O OaHK-
pOTCTBE.

Ha nam B3risan, B JEHCTBYIONIEM 3aKOHE
cienyer MOIU(GUUUPOBATH IUIAH MOTAIICHUS
JI0JITOB B MPOLEAYPY JUIsl MOTPEOUTENs, 103BO-
JSA0UyI0 K30exaTh OaHKpPOTCTBa IYTEM HC-
M0JIb30BaHMSI MEXaHU3Ma KOJUIEKTUBHOIO J0-
CTyla KpeIUTOPOB K YAaCTUYHOMY HU3BATHIO
UMYIIECTBA U JI0XOJOB JOJuKHMKA. [lepeueHb
IIpPOLEaYp, B KOTOPBIX MOT'YT paboTaTh COBpe-
MEHHbIE CHCTEMBI NPABOBOTO PEryIMPOBAHUS
HECOCTOSITEIbHOCTH, JOCTATOUYHO IIUPOK.

Kak cmpaBenmuBo ormeuan HepuHr,
«OKU3Hb HApOJIOB 3aKIJIIOYAETCSl HE B HU30JIUPO-
BAHHOM COCYILECTBOBAHUHU; KaK U *U3Hb WH-
JIUBUJOB, OHA €CTh OOIIEHUE, CUCTEMA B3auM-
HBIX COIIPUKOCHOBEHUN W BO3JECHCTBHI Bpaxk-
NEOHBIX M MHUPHBIX, CHCTeMa OOOIOIHBIX CO-
OoOLIeHN W 3aUMCTBOBaHMM, KOpodye — OXBa-
THIBAIOLIUI BCE CTOPOHBI YEJIOBEUECKOIO OblI-
st 0OMeH» [26]. DTy BCEOOITHOCTh CBSI3EH B
COBPEMEHHOM MHUpPE Ba)KHO HCIOJIb30BaTh IS
COBEPILICHCTBOBAHUS POCCUHCKOM IPaBOBOM
CUCTEMBI, B TOM YHCJE€ M 3aKOHOJATEIbCTBA O
HECOCTOSATENBHOCTH (0aHKPOTCTBE).

OaHMM M3 TaKUX MPUMEPOB MOXKET CIy-
KUTh pa3zpaboTaHHbIH MUHUCTEPCTBOM 3KO-
HoOMH4YecKoro pasButusi Poccuiickoit ®denepa-
uuu npoekt denepanbHoro 3akoHa «O peadu-
JUTAMOHHBIX TPOLEAYpax, NMPUMEHSIEMBIX B
OTHOIICHUU I'paKIaHUHA-OJDKHUKa» (Janee —
3aKOHOTIPOEKT), a UMEHHO CT. 1628 3akoHo-
MIPOEKTA.
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3aKOHOIPOEKT MPEIOJIaraeT BBEICHNE B
JNEUCTBYIONIEE 3aKOHOAATEIbCTBO HMHCTUTYTA
MOTPEOUTENHCKOTO OAHKPOTCTBA C BO3MOXKHO-
CTbIO PECTPYKTYpPH3aLlMU JIOJITOB T'paXkJaHUHA,
B TOM YHCJI€ SIBJISIOIIETOCS MHIAUBUAYaJIbHBIM
MpeaIpUHUMATEIIEM.

PectpykTypusanus 101roB BBICTYIAET B
KaueCTBE OTICIBHOM (CaMOCTOSITEIBHOM) TPO-
neaypel B pamkax jgena o OankporctBe. Oc-
HOBHBIM Ha3HauY€HUEM MPOLEIAYpbl PECTPYKTY-
pHU3aLMU JOJITOB SIBJIETCS BBINOJIHEHUE TUIaHa
PECTPYKTypHU3alluu JOJTOB, B PE3ybTaTe YEro
MIPOMCXOJUT TOramieHue TpeOOBaHUN KOH-
KYPCHBIX KPEJUTOPOB U YIIOJTHOMOYEHHBIX Op-
raHoB, BKJIOYEHHBIX B peecTp TpeOoBaHUI
KpEAUTOPOB.

B Xxome KOHKYpCHOro mnpoM3BOJCTBA
JOJIKHUK BITpaBe MPEACTaBUTh B ApOUTPaKHBIN
Cy[ IJIaH PECTPYKTYpHU3ALUU JOJTOB, KOTOPbII
JOJKEH COJIep’KaTh IOJIOKEHUSI O MOPSJIKE,
CpPOKax M pa3Mepe BbIIUIAT, HaIlpaBJISIEMbIX Ha
YIOBJIETBOPEHUE TpPeOOBAHMUN BCEX KpPEIUTO-
POB, U COTJIACOBBIBAETCS JOJKHUKOM C 0O0JIb-
IIMHCTBOM KPEAUTOPOB, IOCJIE YEro YyTBEp-
XKaaercs apOUTPa’KHBIM CYOM.

C natsl yTBEp>KICHHS IUIaHA PECTPYKTY-
pU3alMU JOJTOB apOUTPaKHBIM CYIOM BBO-
JUTCSI HOBasl Mpoleaypa, IpUuMeHsieMas B Jieje
0 0aHKpOTCTBE Ipa’KJaHUHA — PECTPYKTypHU3a-
11 JOJITOB.

B nensx 3ammurthl npaB ¥ 3aKOHHBIX WH-
TEpPECOB KaK JIOJDKHUKA-TPaKIaHUHA, TaK U €ro
KpEAUTOPOB, 3aKOHONPOEKTOM IpeaycMaTpu-
BAETCSI 3aKPBITHI NEPEYEeHb OCHOBAHUU JUIS
OTKa3a B YTBEPXKICHHUHM ILJIaHA PECTPYKTypHU3a-
LMW JIOJITOB apOUTPa’KHBIM CYIOM U OTMEHBI
YK€ YTBEPKICHHOTO IJIaHa.

Cpok peanuzanuy IUIaHA PECTPYKTYpHU-
3allUM JIOJTOB I'pa)<AaHWHA OTPaHUYEH ISIThIO
roJlaMy, YTO BIIOJIHE JOCTATOYHO JUIsl yCIIell-
HOTO 3aBEpUICHHUS] PACYETOB C KPEAUTOPaAMHU.
Y CTaHOBIICHHBIN IIATUIETHUN CPOK ITOJTHOCTHIO
COOTBETCTBYET MHPOBOI IpaKTHUKE pa3pele-
HUs NpoOJeM, CBA3aHHBIX C MOTPEOUTENbCKON
3a/10JKEHHOCTBIO.

[To xomaraiicTBy KpeauTOpOB Ha BECh
MEepPHUOJT PECTPYKTYpU3aLUU JOJIrOB JMOO Ha
OTpEJIENIEHHBIN CPOK yTBEpKIaeTcs (puHaHCco-
BB YIPaBJISAIOIINNA, OCYIIECTBISIOINNA CBOU
[IOJIHOMOYHUSI B TIEPUOJl PECTPYKTYpHU3ALUU
noaroB. Ilpu 3ToM pacxojapl Ha BBIIIATY BO3-
HarpaxaeHus apOUTPaKHOMY YIPaBISIOLIEMY
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BO3MEIIAET KPEIUTOp (KPEIUTOphI), HACTOSB-
W Ha €r0 BBEJECHUH B ITPOIIECC.

B ciiyyae BbINOMHEHUS TUIaHA PECTPYK-
TypU3alluU J0JIT0B IPaKIaHUH 0CBOOOXKAAETCs
oT noiroB. Ecnu e rpaxaaHuH He cyMen pac-
IUIATUTBCS C KPEIUTOPAMU B XOJI€ PECTPYKTY-
pU3alMK J0Jira, apOUTPaKHBIN CyJ BBIHOCHUT
onpejeneHue 00 OTMEHE IJlaHa PECTPYKTYpH-
3allUM JI0JITOB, NMPU3HAHUU TpakJaHUHA OaHK-
POTOM U Mepexo]ie K KOHKYPCHOMY IPOU3BOJI-
CTBY, B XOJI¢ KOTOPOTO aKTHBBI JOJKHHKA,
BKJIIOUAaEMbl€ B KOHKYPCHYIO Maccy, pacupee-
JSIOTCSA MEXIYy HUMH IPONOPLUUOHAIBHO CyM-
MaM UX TpeOOoBaHUM.

Ha ocHoBe 3apyOexHOro omsita C ydye-
ToM Poccuiickux 0COOCHHOCTEH Ham BUIUTCS
nenecooOpa3HbM: U GEepeHITPOBaTh JOJIK-
HUKOB [0 YPOBHIO IOJIY4ae€MbIX JOXOJIOB U
pa3Mepy 3aJ0JKEHHOCTH; BBECTH MPOLELYpPY -
00s3aTeNbHBIN MJIaH JUIS TOJDKHUKA — rpak]ia-
HUHA; C MOMCHTA TIPUHSATHS 3asBJICHHS O TIPHU-
3HAHMM JIOJDKHHMKA OaHKpPOTOM, Ha3HAuUTh
YIOPAaBISIOLIETro Ul YCTAaHOBJIEHUS! BO3MOYKHO-
CTH M 11€J1eCO00Pa3HOCTU COCTABJIEHUS U BbI-
MOJIHEHUSI JIOJDKHUKOM 0053aTeIbHOrO IIaHa
MOTalIeHUs] JOJTOB; YCTaHOBUTH IPOJOJIKHU-
TEJIbHBIA MEPHOJ JJIs UCIOJHEHUS IUIaHa MOo-
raiieHus J0JroB.

[IpenmyiiecTBO mnpengaraeMoi mpole-
Iypbl MosaraeM B cieayrouiemM. OHa no3BoJIseT
JOJDKHUKAM IpeJyiaraTh IUIaHbI, pa3padoTaH-
HbI€ U MPOCUYUTAHHBIE CHEIHAINCTaMU B 00J1a-
CTH OaHKPOTCTBA, NAIOUIME BO3MOXHOCTh H3-
0exaTh NMpU3HAHUSA OAHKPOTOM; HAJIENSIET MOJ-
HOMOYHUSAMHU apOUTPaKHBIE CYABl IOITBEP-
XKIaTh TJIaHBI 0€3 coryiacusi KpeauTopoB (3a
UCKJIIOYEHHEM COTJIacusi OOecleueHHBIX Kpe-
JUTOPOB); MPENOCTABISET JOJDKHUKAM, KOTO-
phI€ 3aKaHUYMBAIOT BBIIJIATHI MO IJIAHAM, OCBO-
00XJeHNE OT HETaTUBHBIX MOCIEACTBUM NpH-
3HaHMUSI UX OaHKpPOTaMHU; IO3BOJIAET OIpPAHU-
YUTh OCBOOOXKJEHHUE OT JIOJIOB TE€M JOJDKHHU-
KaM, KOTOpbIe HMEIOT MOTCHIHAIBHYIO (pHHAH-
COBYIO BO3MOXXHOCTb BBIIUIATUTH JIOJTH U3
CBOEro J10X0J[a, HO MPOCTO HE JKEJAIOIIME UX
IJIaTUTb.

Takum oOpa3om, eciau MPUHATH BO BHU-
MaHUe OIBIT 3apyOeKHBIX TOCYAAPCTB, TO Clie-
NyeT OTMETUTh, YTO B COBPEMEHHBIX CHCTEMax
MIPOCIEKUBACTCA TEHACHLIMUS IPUMEHEHUSI pa3-
JUYHBIX CXEM PpEeryJIHpOBaHUsS HECOCTOSTENb-
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HOCTM B 3aBHCHUMOCTH OT pa3Mepa JI0XoJa
JOJKHUKA U €r0 J0JITOB.

Hcxong w3  BBIIIEU3IIOKEHHOTO HaMU
IIpEAJIaraeTcs B PAa3BUTHE HOPM, Ipeaycmar-
PHUBAIOIIUX IPENOCTABICHUE JOJKHUKOM IUIA-
Ha [IOTAlllEHHWs JOJIOB, 3aKOHOJATEJIbHO
o(pOpMUTH IJIaH MOTAIIEHUs J0JITOB KakK Mpo-
LEAYPY, MO3BOJSIOUIYIO JODKHUKY W3MEHHMTh
YCIIOBHUS BBIILIATHI JIOJTOB, 10 CPAaBHEHUIO C
MPOLIEAYPOH KOHKYPCHOI'O IPOM3BOJCTBA, 3a
cueT OyIylIuX T0X0/J0B B TEYEHHE HECKOJIBKUX
JIET ¥ BO3MOYKHO YaCTHUYHOM peanu3anuu UMy-
IIecTBa, M0/ PYKOBOJCTBOM apOUTPakHOTO
YIOPAaBISIOUIEr0 U MOJ KOHTPOJIEM apOUTpax-
HOTO CyJa.

JuBepcuduuupys nOpoueaypbl, MNpUMe-
HS€MbI€ K JOJDKHUKAM — MOTPEOHUTENsIM B 3a-
BHCUMOCTH OT HX JI0XOJla M pa3Mepa J0JIIOB,
3aKOHOJATENN CTaBAT LEJIbI0, BO-IEPBBIX,
YOPOCTUTh HOPMAaTHUBHOE PETYJIHPOBAHME, a
BO-BTOPBIX, 3AIIUTHUTH JOJDKHUKA HE TOJBKO OT
VMMYILIECTBEHHOTO PAa30pEHMs, HO U OT IICHUXO-
JIOTUYECKOTO IOTPSICEHMS, TEM CaMBIM YKpe-
IUTh  COLMAJIbHO-IKOHOMUYECKYIO  HH(pa-

CTPYKTYDY.
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Abstract: In article options of the Russian and foreign regulation of idea of collec-
tive access of creditors are given to partial withdrawal of property and future income of
the debtor, and the conclusion about opportunity and need of introduction in the Russian
Federation this mechanism of release of citizens from burden of debts is drawn.

The conclusion about need of research of the procedures preventing recognition of
the debtor by the bankrupt is drawn, namely giving to the debtor opportunity within the
law to receive release from debts, without allowing thus full realization of the property
belonging to it, applied to individuals within studied system of insolvency.

Authors carried out the comparative analysis of legislations of England, by the
USA, Canada and Russia on separate elements of use of legal tools.

In the conclusion authors it is offered to modify the payment plan in procedure for
the consumer, allowing to avoid bankruptcy by use of the mechanism of collective ac-
cess of creditors to partial withdrawal of property and the income of the debtor offered
by foreign legislations that considerably would facilitate realization of tasks modern, the
truth still unusual, competitive production concerning the citizens who aren't individual
entrepreneurs in spite of the fact that we try to apply law action to hypothetical debtors
and creditors.

Thus it is necessary to consider and effectively and expediently to use national,
historical and social features of Russia.

Keywords: consumer bankruptcy; citizens; solvency restoration; bankruptcy prevention; collective access of creditors to
property withdrawal; release from debts; debtor; payment plan; restructuring
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