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B.B. MakapbiueB

OCOBEHHOCTU NPABOBOIO PEINYJINPOBAHUA
HECOCTOATENIbHOCTU (BAHKPOTCTBA) NrPAXXOAH

HoBoe Ana Hawero 3akoHodaTenbCTBa MOHATME «HECOCTOATENbHOCTb
(6aHKpoTCTBO)» rpaxadaH Obino BBEAEHO BCTYNMBLLUMM B cucTemy 1 MapTta
1998 r. ®3 P® «O HecocToaTenbHoCcTM (6aHkpoTCcTBE)» OT 8. 01. 98 r. 3aKOHOM
yCTaHaBMMBaeTCA OCHOBaHWE MpU3HaHUs rpaxgaHnHa 6aHKpoToM, a Takke pac-
KpbiBatoTCs npoueaypbl 6aHKpOTCTBA rpaxaaHuHa.

B HacToswwee Bpemsi BoNpocbl ©aHKpOTCTBa rpaxaaH peryrnupyroTca Uc-
KIMOYUTENBHO 3TUM 3aKOHOM, HO T. K. OHW SIBSOTCA OYeHb cepbe3HbiMu U 60-
Ne3HeHHbIMW, TO NPEeACTaBNAETCA BaXKHbIM PacCMOTPETb PS4 CUTyauuin, KOTO-
pble Harng4HO NOKasbiBalT HeoOXOAMMOCTb BHECEHUS B [paxkaaHCKUMI KoAeKe
JOMNOMHEHUA N U3MEHEHWUI, PaBHO Kak U B ApButpakHbln u paxaaHckuin npo-
ueccyanbHbll kogekcbl. [pvHAB 3asiBNEHME K pacCMOTPEHMIO U U3BECTMB 06
3TOM JOIMKHUKA, ApOUTPaXHbIA Cyd HanaraeT apecT Ha MMYLLECTBO rpaxaaHu-
Ha, 3a WUCKIMYEHNEM TOro, Ha KOTOpoe, B COOTBETCTBUM o CT. 369 MK PCHCP
n npunoxeHun Nel kMK PCOCP, He moxeT 6biTb o6paLleHo B3bickaHue. Ecnu
B npouecce paccMOTpeHus gena o GaHKpoTCTBE rpaxaaHuHa He BbISBNAOTCS
WCTOYHMK M ANS YAOBNETBOpeHUs TpeboBaHW KpeauTopoB, apOUTpaXHbIA cyq
NMPUHUMAET peLLeHne O NPU3HaHUN rpaxaaHnHa 6aHKpoTOM U 06 OTKPbITUW KOH-
KypcHOro npoussoAcTea. Bce apecToBaHHOE MMYLLECTBO rpaxaaHuHa noanexuT
npojaxe ANs yAOBMNETBOPEHUSA KpeAWuTopoB. lpu 3TOM 3aKOH MblTaeTcs Ao-
BOIMbHO XeCTKo, Aaxe B ywepd 406pOCOBECTHBIM rpaXaaHam, OorpaHnuy4nTb BO3-
MOXHOCTb 0OMaHa KpeauTopoB. Tak, cornacHo cT. 156 “3akoHa o 6aHKpoTCTRE”,
BCE COENKU rpaxaaHuHa, CBS3aHHble C OTYYXAEHMEM Wnu nepefadyer UHbIM
Ccrnocobom ero MmyLLecTBa 3anHTEpPeCOBaHHbIM NLaM 3a OAWH rod A0 BO3Dyx-
AeHuns gena o 6aHKpoTCTBe, ABNATCA HUYTOXHBIMU. Kpome Toro, no Tpebosa-
HUIO KpeauTopa apOUTPaXHbIA CyA MOXET BO3BPATUTb UMYLLECTBO rpaxaaHuHa,
ABMSAIOLLErocs npeaMeToM CAenku, BHOBb B COCTaB ero numylyecrsa, nubo obpa-
TUTb B3bICKaHUE Ha OTUYXXAEHHOEe MMYLLECTBO, HaxoAsLeecs y 3anHTepecoBaH-
HbIX NnY. 3auHTepecoBaHHbIMK NMUaMK B 3TOM criyqae ByayT cumTaTbCs cynpyr
(cynpyra), poauTenu, AeTH, cecTpbl, BpaTbs 1 X AeTK.

34ecb BO3HMKaET paa npobnem: Bo-nepsblX: YTO AenaTb cydy, ecnu K aTo-
My BpeMeHW Cynpyru pasBenuch; BO-BTOPbIX: €CMNN BELUM, MOAAPEHHbIE 3anHTe-
pecoBaHHbIM nuUaM, NPUAETCS BEPHYTb, TO peLleHue Borpoca O AeHbrax u
LUeHHbIX Oymarax, nepegaHHbIX POACTBEHHWKaM, He O4YEeBWAHO, T. K. COrMacHO
cT. 302 TK P®, geHbrn, a Takke LeHHble Bymarn Ha npegbaBuTeNs He MOryT
ObiTb UCTpeboBaHbl OT A06pOCOBECTHOro npuobpetartensd. MHOro BONpoCoB
BO3HWKaeT npu Hanuyuu GpavHoro gorosopa. Ecnu oH 3aknoyeH MeHblue Yyem
3a ro4 Ao Bo30yxaeHus gena o 6aHKPOTCTBE, AOrOBOP NO-BUAWMOMY, MOXET
ObITb NMPU3HAH HUYTOXHbIM, (XOTH W 34eCb eCTb lopuandeckas npobrema), Ho
ecnv 6payHbIn 4OroBOp 3aKroYeH paHblue (T. e. npowno 6onee roga) u npeay-
cMaTpuBaeT, Hanpumep, YTo BCe MMYLLECTBO, NpuobpeTeHHoe BO Bpems Bpaka,
ABNseTcs COOCTBEHHOCTBIO Cynpyra/Cynpyru AOMKHMKA, TO cyabby npnobpeTen-
HbIX BeLUel, UCXOoAsa U3 codepaHWUs 3aKoHa, OAHO3Ha4YHO onpeenuTb HEBO3-
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MOXHO. B HacToALMA MOMEHT HEMOHATHO, Kak Takoe [Aeno MOXEeT paccMaTpu-
BaTbCs B apOMTpaXkHOM cyne, T. K. rpaxaaHe NnoacyaHbl cygy obLiei opucauk-
LMK, HO 3TU Cyabl, B CBOK oyepenb, He 3aHMMalTCA Aenamu o GaHKpOTCTBeE.
Takum oBpasom, oyeBuaHa HeoOXOAUMOCTb MPUHATUS U3MEHEHWUI U OOMNOHe-
HUA K OCHOBHbIM MPaBOBbIM OOKYMEHTaM Hallero rocyfapcTBa, pernameHTu-
PYHOLLMM rpaXkgaHCKO-NPaBoBYH AeATENbHOCTb FpaXaaH.

BBK C5.424.21

C.H. MakapeHko

NOJIMTUYECKUE METOObI YNPABJIIEHUA HA MYHUUUNANIbHOM
YPOBHE

Pornb 1 3HayeHWe NONUTUYECKUX METOAOB B CUCTEME MECTHOrO Camo-
ynpaeneHus SBnaeTca manovccnenosarHHow npodnemon. MNonutuyeckuii noaxosa
B YMNpaBneHun o3HavyaeT, YTo Bce AENCTBUSA JOMKHOCTHbIX MUL U OpraHoB MecCT-
HOro camoynpaeneHns OOrmkHbl ObITb HampaBreHbl Ha COXpaHeHwe u ykpenne-
HVe CyLlecTBYoLLe CUCTEMbI FOCYAapCTBEHHON BNacTM.

MecTHoe camoynpaBneHue TpakTyeTCs Kak rocyAapCTBEHHasi BNacTb OCO-
©oro pofa, Tak Kak, C OfJHO CTOPOHbI, OHO NpeAcTaBnaeT cobow rocyaapcTBeH-
HbIA TUMN ynpaBneHusi, ¢ Apyron — obLecTseHHoe camoynpaeneHue. NMpu aTom
nHMUMaTMBa AOMKHA NpuHaanexaTb MMEHHO OOLUEeCTBEHHbIM OpraHu3aunsm,
KOTopble B uaeane npu3BaHbl UrpaTb pofb CAepXuBatoLwero dakropa npoTus
3roynoTpebneHnst BNacTbio U NOMbITOK XECTKOro aAMUHUCTPUPOBAHUS.

Kak nokasana npakTuka peanbHON XU3HW, hOpMUPOBaHNE OPraHoB MecCT-
HOro camoyrpaslieHnst oka3anocb ofHOM U3 Hanbonee TPyAHO peLlaembix 3a4a4
nonuMTnyeckon pedopmbl 1 06HOBNEHUS FOCYAapCTBEHHOW BnacTtu. 10 o6bscC-
HSieTCH, C OOQHOW CTOPOHbI, HEAOCTATOYHOW TeopeTUYecKonm paspaboTKOW KOH-
Lienuun MecTHOro camoynpasneHusi, C ApYyroll — HECOBEPLLUEHCTBOM NPUHATHLIX 3a
nocrnegHee BpeMs 3aKoHoAaTerMbHbIX akTOB B 3TOW 06nacTu, KoTopble coaepxar
uenbln psg BHYTPEHHUX MPOTUBOPEYUIA.

MecTHoe camoynpaBneHue crnegyeT paccMmarpuBaTb B TPEX U3MEPEHUsX:
coumanbHoM, NpaBoBOM U NONUTUYECKOM. B coumanbHOM acnekTe rnaBHbIM SB-
naeTca BOMNPOC O CyGbekTax MEeCTHOro camoynpaBneHusi, B NMpaBoBOM - COAep-
XaHue 1 knaccudukaumns yHKUMA MECTHOrO CaMOyrnpaBneHns N X COOTHOLLe-
HVe C PYHKUMAMM rocyaapCTBEHHOro camoynpasneHus. B nonutnyeckom acnek-
Te MEeCTHOe camoynpasneHue creayeT TpakToBaTb B CUCTEME JEMOKPATUYECKUX
WHCTUTYTOB Ha OCHOBE MpuHUMNa pasgenexHus enactein. exoas s atoro, Heob-
X0AMMO NoApoOHO NpoaHanM3npoBaTh Takne MeToAbl NONUTUYECKOro yrnpasne-
HUS, KaK pasgeneHve norHoOMoYunin (geueHTpanusauns snactu); nogdop u pac-
CTaHoOBKa KafpoB; AOCTWXEHUE NOMNUTUYECKOW CTabunbHOCTW KaK rmaBHOrMoO yc-
nosusi apeKTUBHOCTN yNpaBneHns; JOCTUXKEHNE KOHCEHCYCa U NOMUTUYECKOro
KOMNpoMMcca € onno3uumMen N UeHTpanbHbiMU OpraHamMu BnacTy; 3aBoeBaHue
aBTopuUTETa B Maccax M NOnUTUYECKOro AOBEPUST; UCKIMIOYEHNE CUMOBBIX, BOEH-
HbIX U ApYrMx KapaTenbHbIX METOAOB YNpasneHus, a Takke UCKIYeHne nomny-
nu3ma; WMpoKoe UCMonb3oBaHne CPeacTB MacCoBOW MHOpMaUUK Ans pasbsc-
HEeHUS 1 nNponaraHbl peLweHin MecTHON agMUHMUCTpauum.
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